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n ple izI : _File No: V2(ST)064/A-ll/2016-~~

g 379la 3rel zn : Order-In-Appeal No ..AHM-SVTAX-000-APP-256-16-17

fe#a Date : 23.03.2017 "GTRT ffl c#I" cITTrur Date of Issue ,</l;-/11- %.

Passed by Shri Uma Shanker Commissioner (Appeals-II)
Orr hara 3rrar : 3lgllcI rT ult er 3mar i
--------~: ____;, h gfr
Arising out of Order-in-Original No 35/STC/SD-01/AR-I/CKG/15-16 Dated 28.03.2016 Issued

by Supdt AR-I Div-I, Service Tax, Ahmedabad

\:1-14"icl¢df cpf .,-r:r :g:cf 'C!m Name & Address of .The Appellants
M/s. Chelna K Gandhi Ahmedabad

zu 3rfl mer a rige al{ sf anfh fa If@rnrt at ar4la Rf@fra var a
aT &:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- .

ft zrea,n zyca vi hara 3r4l4tr unferwr al a4ta
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~,1994 c#I" 't:TRT 86 # 3iafa 3rfl atf u #l wt raft­
Under Section 86 of the Finance Act 1994 an appeal lies to :-,.

uf@a 2ju fl tr zycn, snr zycas vi hara 3rq)a; -nznf@ravvr it. 20, q &cc
t51f"t9ccl ¢1-91'3°-s, ~ .:r<R, 3lt5l-lctlisllG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-Q 20, New. Mental Hospital Compound, Meghani Nagar.~hmedabad - 380 016.

(ii) an91#hr =rznf@au at Raf; 3tf@,fzu, 1994 cJfl" 't:TRT 86 («) a siafa arft hara
Rm1a81, 1994 fzm 9 (4) iafe ferffRa nf vi.€l- 5 -it 'EfR ma-m -it c#1" m
rah+ft vi rd et fa ant # fas or@ al nu{ el sat #Raj
aft aft a1Reg (si a v ufr IR atf) 3th mer ?i. fr en i zmzurf@rawr rafts fera
2, aet a nf rf~a er #a a nta4 # erraRzr ? aifaa an tr # wq
Get hara t it, ans #t l-!TlT 31R wrrm ·TIT if q; 5 lg ul ma an & asi 6u
1000/- #tu cf ahft] Grat hara al min, anus 6t llrT am wrrm Tur giftU 5 al4 ZIT
50 ~ 'cicp 'ITT 'ITT ~ 5000/- ffi ~ 'ITT1fr I gi aa at in, an at l-!TlT 31R WITTIT Tfm
ifq; so ala qt Ura s4rat ? ai 64; 1000o/- ffi ~ 'ITT1fr I. '

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax &·interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
cro$sed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated.
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(iii) fa#la 3ff@/fr1H,1994 # a o at sq-rr3ii vi (2,) e 3@T@ 3l1frc;{ ~

. frrWITcl'cfr. 1994 cB" f~ 9 (2~) cB" 3icfrm f.lq\f.m tr,r4 -c:fl.il.-1 ~ ufl urr z-im<fi ~ \R-lcfi ml!.T
' 311:f<ffiala Un zyeas (3ft) a nr ufii (IA)( Urimfr f 3tfl) 3 'rs

3Tllfl''I. mnW> / i3"CI 3TIWRf 3J[fcll Aano #kl Jur yen, 3pf)#la +mraTf@raw ant 3maaa aw?a
# fer a gy arr?sr (oIo) ctf ffia ~ufrll "ITT<T\-1.

(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar;companied by a copy pf order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified'copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. ?.11!.m'~!Tfmr ~~~ 3Tltif.rw,. 1975 ef,'f ~rm ~~-1 cf5 3@T@ f;Jmfur Fcl,7;!
3FIT qGl 3rt?u vi vnr q@earl # 3TW--!T cf,\ ~fu lH "'fri 6.50 /- tffi qj"J .:m<TIW! ~ fe,cr,c:
"fPTI i5PTI 'r!lf6~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as ame11cled.

3. #nur gca, Unr re vi a flt zmnf@ram (arffafe) [uara6fl, «oo2 f&la
vi arr vjdf) mni at 4f4Ra4 cfIB f;j?.fl-lf t!TT 3lfx 1ft l:IfR 3T[cpfiru fclmr u!Tffi t I

3. Attention is also invited to the rules covering these and other related matters
conlained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #mar gr;ca, s=&tzr 3eu gr viaa 341fr if@Naur (ala a if 3rqii a anair ii
sc4tr 3arz gr 3#f@1fzra, r&yy Rt err 39q# giaiifrraist-2) 3/f@1fun 2ay(3sty fr is
29) Raia: ·.ad,y sh Rt fa#tr 3f@1fzrm, r&&y fr urt 3 h 3iaura araat at rap fr ur &,Tr
ffna r a& qf-«f@ mr acar 3rfaf &, arrf gr Ir 1); Jic:r,i\'rr ;,fJJTmt ;;n.:)- cITTfr 3{{)-fimf t<T ufu
ar atnua 3if@ra a z@

hc)a sen arras viharaa 3iaaia#frfa wv 9rm " at farmf@rr &­
(i) 'l.ITTT 11 gt h 3iai fefifa «na
(ii) :r-)-.=rcfc ;jf1ff clTT 'i>fi ~- ;ff'i>J'c, '{ITT)
(iii) '.flc=tclc au4r fez4martf@err 6 h 3ini ear n#

es 3mil aar urz f@ gr en@ maurr f@tar (ai. 2) 3:iRJf.:lwr, 2014 31Far 'ff qfr f<ITT-Yl
3r4r4)zr if@)nrfr marar farrftrerr 3rif vi 3r4lr ataraa&i

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20"14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax. "Duty demanded" shall include:
(i) amount determined under Section ·t 1 D;
(ii) amount of erroneous Cenval Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::, Provided further that the provisions of this Section shall not apply to the stay
applicatioi1 and appeals pending before any appellate authority prior to tile
commencement of the Finance (No.2) Act, 2014.

4(1) er iaaf ii, su arr hruf 34) IT@raw hmar srzi area 3rzrar area z1 av
fcrcllfuc=r ~r c=IT 'J-TidT fcli1J "JJlJ -~~ 10% BJJfrfli:'f tR 3Trr *-'1 WcrR c;-us fcr~r ~ c1Gf zyg.-w,
10% 2p=lateru st sr+aft?t
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment o-f 10% of the duty demanded where duty or duty and penalty are in dispute, or
petialty. where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Chelna Kamlesh Gandhi, 107, Anusthan Bungalows, Science
City Road, Science City, Ahmedabad (hereinafter referred to as 'the

appellant') has filed the present appeal against the Order-in-Original number

35/STC/SD-01/CKG/2015-16 dated 28.03.2016 (hereinafter referred to as

'the impugned order') passed by the Superintendent, Service Tax, Range-I,
Division-I, Ahmedabad (hereinafter referred to as · 'the adjudicating
authority).

2. The facts of the case, in brief, are that the appellant is engaged in

providing services under the category of 'Renting of Immovable property

Service' and holding a Service Tax Registration number ABWPG1304QSD001.
From the available records, it was established that the appellant had failed to
file ST-3 returns for the financial year 2014-15 from the periods April 2014 to
September 2014 and October 2014 to March 2015, as required under Section

0 70 6f the Finance Act, 1994, read with Rule 7 of the Service Tax Rules, 1994

as amended.

3. Accordingly, a show cause notice was issued to the .appellant. The said
show cause notice was adjudicated by the adjudicating authority vide the
impugned order. The adjudicating authority ordered to recover late fee
amounting to maximum 40,000/- (20,000/- for each of the ST-3 returns
late filed) under Section 70(1) of the Finance Act, 1994 and imposed penalty

f 1,000/- under Section 77 of the Finance Act, 1994.

4. Being aggrieved with the impugned orders the appellant has preferred

the present appeal. In the appeal memo, the appellant stated that the

penalty imposed on is excessive and disproportionate in nature. It is further

leaded that the appellant is a medical practitioner and is not aware of the
technical requirement of Finance Act, 1994. The appellant had availed the
services of Chartered Accountant practicing in the field. However, the
appellant was not properly advised and the delay in filing the returns has
occurred. The appellant also claimed that the delay was unintentional and

has not caused any revenue loss to the department. Thus, the penalty or

40,000/- is excessive and unreasonable and is required to be waived or

substantially reduced. The penalty under Section 77 also cannot be imposed

and.requires to be set aside.

s. Personal hearing in the matter was granted and held on 21.02.2017
wherein Shri S. J. Vyas, Advocate, appeared before me and reiterated the

contents of appeal memo.

6. • I have carefully gone through the facts of the case on records,

grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellant at the time of personal hearing. I find that,the"adjudicating

$?et
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authority has ordered to recover late fee amounting to maximum 40,000/­

for not/late filing of ST-3 returns and imposed penalty of 1,000/- under
Section 77 of the Finance Act, 1994. The appellant pleaded that due to
ignorance and lack of proper guidance from the Chartered Accountant, the
ST-3 returns could not be filed on time and also the issue is revenue neutral
and therefore, requested to set aside the impugned order. Under the existing

scheme of law, Rule 7 of the Service Tax Rules, 1994, read with its sub­

rules, deals with the provisions relating to the filing of Service Tax return,
prescribes the penalty which an assessee has to pay if there is delay in filing
of service Tax Return.

Where the return prescribed under Rule 7 is furnished after the date

prescribed for submission of such return, the person liable to furnish the said
return shall pay to the credit of Central Government, from the date
prescribed for submission of return i.e. 25 of the month following the
particular half year till the date of furnishing of the said return, the following
penalty;

Period of Delay Penalty/late fee before Penalty/late fee
finance ACT 2011 After finance ACT

2011

for delay up to 15 z 500/­ z 500/­
days .
for delay beyond 15 z 1,000/­ z 1,000/­
days but up to 30
days

for delay beyond 30 z 1,000/-+ 100/­ <1,000/-+ <
days per day (from 31st 100/- per day

day subject to a (from 31st
maximum amount day subject to a
r2000/-. maximum amount

or 20000/-.

It is clear from the above the above that penalty is subject to maximum
specified in Section 70. Section 70(1) Specify the maximum penalty or z
2,000/- in respect of return filed up to 31st March 2011. This amount of
maximum penalty is been increased to 20,000/- w.e.f. 01.04.2011.
Provided also that where the gross amount of Service Tax payable is nil, the
Central Excise officer may, on being satisfied that there is sufficient reason

for not filing the return, reduce or waive the penalty. However, in the present
case, that is not the case. Hence, the adjudicating authority has very rightly
imposed penalty as per procedure.

0

0
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excuses on the part of the appellant. Ignorance of law cannot be treated as
an excuse to escape from penal provisions.

Further, the appellant has stated that the issue is revenue neutral as she had
discharged the Service Tax liability, though late. In this regard, I would like
to quote the recent judgment of Hon'ble Karnataka High Court in the matter
of K. Madhav Karnath Brother & Co. v. Asst. Comm. of Central Excise. In the

said case, the Hon'ble High Court pronounced that even if Service Tax is paid
prior to Show Cause Notice, still the penalty shall be leviable under Sections

76/78 and 77 of Finance Act 1994. The matter pertains to the period January
2006 to October 2006. The department issued show cause notice for non­
filing of return and non-payment of Service Tax along with the levy of
penalty on the same (within the show cause notice itself) under Sections

76/78 and 77 of the Finance Act 1994. However, the assessee deposited the

Service Tax liability before issuance of show cause notice. The assessee
C contended that since there was no intention to evade Service Tax on their

part and non-filing of returns/ non-payment of tax was merely bonafide

mistake, hence, penalty could not be levied. On appeal being filed before the

Hon'ble CESTAT, Bangalore, the Hon'ble Tribunal rejected the plea of the
assessee and upheld the levy of penalty. Subsequently, appeal was filed
before the Hon'ble High Court. The Hon'ble High Court also held that even if
Service Tax was paid prior to issuance of show cause notice, it does not
preclude from the levy of penalty under Sections 76/78 and 77 ibid. Thus,

the argument of,the appellant that the issue is revenue neutral, as she has

already paid the Service Tax, does not hold any ground.

7. Accordingly, as per the above discussion, I do not find any reason to
interfere in the impugned order and reject the appeal filed by the appellant.

0
8. 3141aani arr zRt a{ 3rd at fart 3rim ah a fur srar l
8. The appeals filed by the appellant stand disposed off in above terms.

310gm (3r4re - II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

-7
A)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,

M/s. Chelna Kamlesh Gandhi,

107, Anusthan Bungalows,

Science City Road, Science City,

Ahmedabad- 380 060

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-I, Ahmedabad.
4) The Superintendent, AR-I, Service Tax, Division-I, Ahmedabad.
5) The Asst. Commissioner (Systems), Service Tax Ha, Ahmedabad.
6) Guard File.

7) P.A. File.

i


