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by Supdt AR-I Div-, Service Tax, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way - .
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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 The West Regional Bench of Customs, Excise, Service Tax Appeliate Tribunal (CESTAT) at O-

20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or

less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of

- service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of

crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated.

rd

\

T
3
* /o(*a o
. A
I7 5,;\;,




: n2 :

(iii) Al afdfRIA 1004 @) oRT 86 @ Wu-uRiel  Ud (2g) @ i anfie RiGIGa
. Prawaed, 1994 @ fraw o (U) & aeta PuiRa wel wad-z F @ o Bl vd SHS Wy
Y 3RpE, B SR gew (@) @ amder @ ufrdt (OIA)( o &yl afy 8 3R B
ST, TETID / TU SMYT T azsk HHR T Yo, aifiefra =araniEinReT B IMAET B

& Frdyr ¥ g AY (OI0) Y fdy i Brft | :

(iiiy The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shali
be ascompanied by a copy of order of. Commissioner Central Excise (Appeals){OlA){one of
which shall be a certified~copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.8.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related malters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mr‘e_[rcﬁ,Mﬂma;mwmmmmmm(mawmmﬁmmm
e BTG Qoeh AU, 1oy iy A 39 B e RAAEET-?) ARETA 102(R0tY i HEar
Ry) Rstia: of.o¢ 08y S & Fereirer 31FTrer, 1R_Y T YUIRT ¢3 & Jicrie darent a1 oy e A urS &, AT
FafRver i 1S Q- ST e Jfvard ¥, a5 g & 3tcater STy oY snaY arel 3rafle &g Ui
Zu ez U Y A AY
) ST e UG Ware & St « FT R T e 3 =T el & -

fi) Ry 11 & & sfeeta Buiia wn

Giy Qe ST A o ug rerd iy

iy Qe St fRumel & @ 6 % stertar & @A

o w9t e i s @ & wadr Rl (3. 2) JRfRTe, 2014 F FREHT G g fmd
ytraver arfyenrdY & wraret Rl w2 3l vd e ail S A A

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-daposit payable would be subject to ceiling of Rs. Ten Crores, .

Under Central Excise and Service Tax, “Duty demanded" shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenval Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
applicatioin and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014,
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.




F.No.: V2(ST)64/A-11/2016-17
ORDER IN APPEAL
M/s. ‘Chelna Kamlesh Gandhi, 107, Anusthan Bungalows, Science

City Road, Science City, Ahmedabad (hereinafter referred to as ‘the

appellant’) has filed the present appeal against the Order-in-Original number

. 35/STC/SD-01/CKG/2015-16 dated 28.03.2016 (hereinafter referred to as

'the impugned order’) passed by the Superintendent, Service Tax, Range-I,
Division-I, Ahmedabad (hereinafter referred to as "‘the adjudicating
authority”’).

2. The facts of the case, in brief, are that the appellant is engaged in
providing services under the category of ‘Renting of Immovable property
Service’ and holding a Service Tax Regisfration number ABWPG1304QSD001.
From the available records, it was established that the appellant had failed to
file ST-3 returns for the financial year 2014-15 from the periods April 2014 to
September 2014 and October 2014 to March 2015, as required under Section
70 of the Finance Act, 1994, read with Rule 7 of the Service Tax Rules, 1994

as.amended.

3. Accordingly, a show cause notice was issued to the .appellant. The said
show cause notice was adjudicated by the adjudicating authority vide the
impugned order. The adjudicating authority ordered to recover Iaté fee
amounting to maximum 40,000/- ($20,000/- for each of the ST-3 returns
late filed) under Section 70(1) of the Finance Act, 1994 and imposed penalty
of ¥1,000/- under Section 77 of the Finance Act, 1994. ‘

4. Being aggrieved with the impugned orders the appellant has preferred

“the present appeal. In the appeal memo, the appellant stated that the

penalty imposed on is excessive and disproportionate in nature. It is further
pleaded that the appellant is a medical practitioner and is not aware of the
technical requirement of Finance Act, 1994, The appellant had availed the
services of Chartered Accountant practicing in the field. However, the
appellant was not properly advised and the delay in filing the returns has
occurred. The appellant also claimed that the delay was unintentional and
has not caused any revenue loss to the department. Thus, the penalty of 54
40,000/- is excessive and unreasonable and is required to be Waived or
substantially reduced. The penalty under Section 77 also cannot be impbsed

and.requires to be set aside.

5. Personal hearing in the matter- was granted and held on 21.02.2017
wherein Shri S. J. Vyas, Advocate, appeared before me and reiterated the

contents of appeal memo.

6. I have carefully gone through the facts of the case on records,

grounds of appeal in the Appeal Memorandum and oral submissions ma\de by
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authbrity has ordered to recover late fee amounting to maximum <40,000/-
for not/late filing of ST-3 returns and imposed penalty of I 1,000/- under
Section 77 of the Finance Act, 1994. The appellant pleaded that due to
ignorance and lack of proper guidance from the Chartered Accountant, the
ST-3 returns could not be filed on time and also the issue is revenue neutral
and therefore, requested to set aside the impugned order. Under the existing
scheme of law, Rule 7 of the Service Tax Rules, 1994, read with its sub-
rules, deals with the provisions relating to the filing of Service Tax return,
prescribes the penalty which an assessee has to pay if there is delay in filing

of service Tax Return.

Where the return prescribed under Rule 7 is furnished after the date
prescribed for submission of such return, the pérson liable to furnish the said
return shall pay to the credit of Central Government, from the date
prescribed for submission of return i.e. 25" of the month following the
particular haif year till the date of fhrnishing of the said return, the following

penalty;
Period of Delay Penalty/late fee before Penalty/late fee
finance ACT 2011 After finance ACT
2011
for delay up to 15 T 500/- T 500/-
days
for delay beyond 15 T 1,000/- T 1,000/-
days but up to 30
days
for delay beyond 30 < 1,000/~ + Z100/- | $1,000/- + 2
days per day (from 31st | 100/- per day
day subject to a (from 31st
maximum amount | day subject to a
of %2000/-. maximum amount
of <20000/-.

It is clear from the above the above that penalty iis subject to maximum
specified in Section 70. Section 70(1) Specify the maximum penalty of ¥
2,000/- in respect of return filed up to 31st March 2011. This amount of
maximum penalty is been increased to ¥ 20,000/- w.e.f. 01.04.2011.
Provided also that where the gross amount of Service Tax payable is nil, the
Central Excise officer may, on being satisfied that there is sufficient reason
for not filing the return, reduce or waive the penalty. However, in the present
case, that is not the case. Hence, the adjudicating authority has very rightly

imposed penalty as per procedure.
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ST-3 returns was caused due to ignorance. ThlS/‘lS ,a very (‘Xr'ud

In the grounds of appeal, the appellant has stated that the clelay?fgr filing the |
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F.No.: V2(ST)64/A-11/2016-17

excuses on the part of the appellant. Ignorance of law cannot be treated as
an excuse to escape from penal provisions.

Fu.rther, the appellant has stated that the issue is revenue neutral as she had
discharged the Service Tax liability, though late. In this regard, I would like
to quote the recent judgment of Hon'ble Karnataka High Court in the matter
of K. Madhav Kamath Brother & Co. v. Asst. Comm. of Central Excise. In the
said case, the Hon'ble High Court pronounced that even if Service Tax is paid
prior to Show Cause Notice, still the penalty shall be leviable under Sections
76/78 and 77 of Finance Act 1994. The matter pertains to the period January
2006 to October 2006. The department issued show cause notice for non-
filing of return and non-payment of Service Tax along with the levy of
penalty on the same (within the show cause notice itself) under Sections
76/78 and 77 of "che Finance Act 1994. However, the assessee deposited the
Service Tax liability before issuance of show cause notice. The assessee
contended that since there was no intention to evade Service Tax on their
part and non-filing of returns/ non-payment of tax was merely bonafide
mistake, hence, penalty could not be levied. On appeal being filed before the
Hon'ble CESTAT, Bangalore, the Hon'ble Tribunal rejected the plea of the
assessee and upheld the levy of penalty. Subsequently, appea-l was filed
before the Hon’ble High Court. The Hon’ble High Court also held that even if
Service Tax was paid prior to issuance of show cause notice, it does not
preclude from the levy of penalty under Sections 76/78 and 77 ibid. Thus,
the argument of the appellant that the issue is revenue neutral, as she has

already paid the Service Tax, does not hold any ground.

7. Accordingly, as per the above discussion, I do not find any reason to

interfere in the impugned order and reject the appeal filed by the appellant.

8.  UieThal ERT &of &l oS 37Ul &7 [IuerT swis alis & e imar &

8. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL EXCISE, AHMEDABAD.

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,

M/s. Chelna Kamlesh Gandhi,
107, Anusthan Bungalows,
Science City Road, Science City,
Ahmedabad- 380 060

Co to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-I, Ahmedabad.
4) The Superintendent, AR-1, Service Tax, Division-I, Ahmedabad. .

5) The Asst. Commissioner (Systems), Service Tax Hg, Ahmedabad.

6) Guard File.

7) P.A. File.
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